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Top 10 topics from the Legal Hotline
1. Updating the Seller’s Disclosure Notice

2. Contract formation (execution and effective date)

3. Termination Option (fee delivery and notice)

4. Intermediary

5. Earnest Money disputes

6. Backup contracts

7. Rental repairs (who pays?)

8. Paying commission after agent leaves broker

9. Special provisions

10.Lender appraisal addendum (and Third-party financing addendum)
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If the seller learns of new information about their property after providing the Seller’s Disclosure Notice, 
does the seller have a duty to provide the new information to the buyer under the current contract?

Yes. Sellers are required by law to disclose any known material information about the property’s
condit ion, even if those condit ions are revealed after the complet ion of the Seller’s Disclosure Notice.
This is not found in the TX Property Code, but in case law. Use Update to Seller’sDisclosureNotice (TXR
1418).



4

Do we have a binding contract? / When is the effectiv  

Page 8 of the Oneto Four Family Residential Contract (Resale)(TXR 1601) ins tructs Broker to fill in the
“Date of Final Acceptance”.

Date of Final Acceptance = the day the las t party to accept (s ign) the contract communicates their
acceptance to the other party.

Other related issues:
• Broker doesn’t fill in Effect ive Date
• Buyer doesn’t deposit Earnes t Money. Earnest Money is not considerat ion!
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Can the seller terminate because the buyer didn’t pay the optio    

No. The only consequence is that the buyer doesn’t have the unres tricted right to terminate under
paragraph 23.

Other related issues:
• If buyer doesn’t delivery earnes t money, then seller can terminate!
• Option fee is paid to seller (lis t ing agent), not the t it le company.
• 5 pm deadline only applies to the notice to terminate, not payment of the option fee.
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Does a listing broker have to act as an intermediary   
unrepresented buyer is interested in their client’s property?

No. The broker may represent the seller only. There is no law requiring a buyer be represented in a
transaction. Broker’s should make it clear that they only represent the seller. Use Representation
Disclosure(TXR 1417).

Other related issues:
• Only the broker can be the “intermediary”.
• The broker can appoint sales agents to represent buyer and seller.
• The broker cannot appoint themselves to one side.
• If no appointments are made, the broker cannot give advice and opinions to their client .
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Yada, yada, yada…who gets the Earnest Money

In some cases , the terms of the contract determine which party receives the earnes t money:

• If buyer terminates under the Option Period or Third-Party Financing, buyer receives earnes t money

If no specific term applies , paragraph 15, the Default provis ion kicks in. The non-default ing party gets to
either:
• Terminate and receive earnes t money as liquidated damages ,
• Sue for specific performance, and/ or
• Seek other relief as provided by law (sue for damages).

Paragraph 18(D) Escrow (One to Four Family contract):
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If the backup contract never moves into the primary pos    
backup buyer refunded the earnest money and option fee?

The earnes t money is returned to the backup buyer, but the seller keeps the option fee.

Other related issues:
• Addendumfor “Back-Up”Contract (TXR 1909)
• The backup contract is binding when executed
• Backup buyer must deliver earnes t money and option fee 3 days after execution
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The tenant asked for the carpet to be replaced because    
and needs repair. Is the landlord required to replace the carpet?

No. Neither the Texas Property Code nor the Residential Lease (TXR 2001) requires the landlord to
replace or repair something like this . TXProp. Code 92.052 requires a landlord to make a diligent effort to
repair or remedy a condit ion if the condit ion “materially affects the physical health or safety of an
ordinary tenant…”

Other related issues:
• The ResidentialLease is writ ten to comply with TXProperty Code.
• Landlord will pay for heating and air condit ioning systems, water heaters , or water penetrat ion from

structural defects .
• Landlord will not pay for items that are cosmetic in nature, such as worn carpet in this example.
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One of my agents left my brokerage with a pending trans     
still owe them a commission when the transaction closes?

It depends on the agreement you have with the agent . Under the IndependentContractor Agreement for
SalesAssociate (TXR 2301), fees paid to a sponsored agent after termination is a negotiable term.

Other related issues:
• The previous broker can pay the agent direct ly. It does not go through the new broker.



11

I want to protect my client; can I write in special provis

TREC Rule 537.11(b) prohibits license holders from draft ing language defining or affect ing the rights ,
obligat ions or remedies of the principals of a real es tate transact ion, including escalat ion, appraisal or
other contingency clauses .

Art icle 13 of the Code of Ethics s tates , “Realtors®shall not engage in activit ies that const itute the
unauthorized pract ice of law and shall recommend that legal counsel be obtained when the interes t of
any party to the transaction requires it .”
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My buyer is submitting an offer above the list price and is willi    
extra cash to closing if the property doesn’t appraise. What form do we use?
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Addendum Concerning Right to Terminate Due to Lender’s Apprais  (TXR 1948)
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Third Party Financing Addendum (TXR 1901), Paragraph 2(B
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Thank You

Legal Hotline
800-873-9155
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